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I. INTRODUCTION
Your Excellencies, Distinguished Participants, Ladies and Gentlemen.

I thank the Global Institute for the Prevention of Aggression (GIPA) for the invitation to participate in this seminar on the Harmonization of the ICC Jurisdiction to the Crime of Aggression. I look forward to a lively and fruitful exchange of ideas on this important and topical subject.
The Rome Statute included the crime of aggression among the five crimes over which the Court would have jurisdiction, thanks to the efforts of the Non-Aligned States. According to article 5 of the Statute, the Court would exercise jurisdiction over aggression, “once a provision is adopted in accordance with articles 121 and 123 defining the crime and setting out the conditions under which the Court shall exercise jurisdiction with respect to the crime.” Article 5 (2) also carried an admonition that the new provision “shall be consistent with relevant provisions of the Charter of the United Nations.”

The Rome Conference was unable to define the crime, because of its highly political nature, and because of pressure for time and the tense atmosphere that prevailed at the Conference. For these reasons the Conference decided to assign the task of defining the crime to the Assembly of States Parties at a Review Conference.
 The Assembly did in turn, set up a Special Working Group to elaborate proposals for the definition. I have vivid memories as a member of the Ugandan Delegation to Princeton meetings of the Working Group and of the lively debates that preceded its proposals.  Luckily, the Review Conference that was held in Kampala in 2010, accepted the Working Group’s proposals, with some modifications, and incorporated them into the Statute in the form of an amendment pursuant to articles 1221 and 122; hence the Kampala Amendments or the Kampala Accords. As provided under the Statute, the Assembly of State Parties duly activated the Kampala Amendments as of 17July 2018. To date, 45 States Parties have ratified the Amendments. 
II. CAPSTOPE OF THE ROME SYSTEM
In one of my publications on the subject, I hailed the Kampala Review Conference as ‘The Capstone of the Rome System.’
 By this I meant that the Conference and the resultant Accords were the greatest achievement of the system established under the Rome Statute. Why? First, because aggression, one of the most serious crimes on the international criminal calendar, could now be deterred by law. As the US Military Tribunal at Nuremberg observed,

“The initiation of wars and invasions with their attendant horror and suffering has for centuries been universally recognized by all civilized nations as wrong, to be resorted to only as a last resort to remedy wrongs already or immediately to be inflicted. We hold that aggressive wars and invasions have, since time immemorial, been violations of international law, even though specific sanctions were not provided.”
 
The Rome Statute and the Kampala Accords now provide the sanctions and mechanisms that have erelong been missing from the international legal system. The Accords codified pre-existing customary international law on the subject in one ordered code. They pulled together and adapted strands from the following sources: provisions of the UN Charter on aggression, General Assembly Resolution 3314 (XXIX) of 14 December 1974 defining “act of aggression”; the Charter of the International Military Tribunal (Nuremberg Tribunal); the Charter of the International Military Tribunal for the Far East (the Tokyo Tribunal); the jurisprudence of these tribunals and of the courts set up in Germany under Control Council Law No. 10; and the International Law Commission Draft Code of Crimes against the Peace and Security of Mankind. So, aggression can now be deterred by law: by the trial and punishment of individual perpetrators. Those perpetrators can no longer hide behind the mask of the state with impunity. 
Secondly, the Prosecutor acting proprio motu and any State Party can trigger the jurisdiction of the Court over a situation in which aggression might have been committed. (article 15bis (1)) Triggering the Court’s jurisdiction is not the preserve of the Security Council as was originally proposed by the International Law Commission or as was touted by some states at the Rome Diplomatic Conference.

Third, the fact that the Court can independently exercise its jurisdiction over the crime of aggression without Security Council obstructions was a particularly significant achievement. It may be recalled that at the Rome Diplomatic Conference a view prevailed among some states, particularly the permanent members of the Security Council, that the Council would play the pre-eminent role in the prosecution of the crime of aggression. That is why article 5(2) was inserted in the Rome Statute. It mandated the Assembly of States Parties to craft a provision defining the crime and setting out the condition under which the Court would exercise jurisdiction over it, with an admonition that, “such a provision shall be consistent with relevant provisions of the Charter of the United Nations.” According to the aforesaid view, the very mention of the word “aggression” triggers automatic Security Council involvement; because, according to the view, only states could commit aggression; and, as was believed, the Security Council solely and exclusively had the power to decide whether an act of aggression has been committed by a state.
 To those who espouse that view, the ICC would not be competent to pronounce on matters that involve state relations; its competence would be limited to inquiring into individual criminal responsibility and, in cases of conviction, to pronouncing sentence on the culprits involved in the commission of the act of aggression by the state. Where the Security Council makes a negative finding or as is more likely, it does not act at all, the Court would similarly be impotent to act. That is why we now have a bifurcated provision talking of a “crime of aggression”, which is committed by an individual, and “act of aggression”, which is committed by a state. This position differs from that under the Charter of the Nuremberg Tribunal defining “crime against the peace”, which was unitary: it focused on the individual’s conduct and de-emphasized the role of the state. Luckily, attempts to give the Security Council pre-eminence in the matter and to strip the Court of power to determine for itself whether an act of aggression has been committed flopped. The Court now has full authority to determine for itself whether a state has committed an act of aggression before it delves into the conduct of the individual with respect to the crime (Kampala Accords article 15 bis (1)). Nevertheless, in deference to the Security Council’s primary role in the maintenance of the peace, the Rome Statute (under article 16 and the Kampala Accords under articles 6 to 8) accord it some limited role. But, to underscore the Court’s primacy in the matter, the Kampala Accords provide that where the Security Council has made any finding in the same case, such finding is not binding on the Court. The reason is that the Security Council is a political body, not a court of law; it does not employ the judicial method; nor does it have to strictly follow the law. Its decisions are invariably influenced by political and other extraneous considerations rather than by the law.
There is thus much to celebrate for these monumental achievements. Nevertheless, it is my firm belief that the Kampala Amendments need to be further amended to bring them in full accord with the Rome Statute’s overarching goal of ensuring that the most serious crimes of concern to the international community and which threaten the peace, security and well-being of the world, particularly aggression, must not go unpunished. There exist in the Statute provisions which impede the effective criminalization and prosecution of aggression. 
III. PERSISTING IMPEDIMENTS

The first is article 15 bis (4) of the Rome Statute which provides, that the Court may exercise jurisdiction over a crime of aggression, arising from an act of aggression committed by a State Party, “unless that State Party has previously declared that it does not accept such jurisdiction by lodging a declaration with the Registrar of the Court.” This provision gives State Parties a right to opt out of the Court’s jurisdiction in respect of the crime of aggression. The right to opt out has serious consequences. 
First, in a polity that espouses the rule of law, members of the community do not have the liberty to opt out of the law that governs their conduct.  If they did, the result would be chaos, lawlessness and a return to the law of the jungle. Life in that community would be intolerable. That is why the idea of opting in and opting out of the Court’s jurisdiction in respect of any crime under the Court’s mandate was roundly rejected by the Rome Diplomatic Conference. 
Secondly, opting out means that leaders in states with aggressive propensities, and others that cannot brook restraints on their conduct, are at liberty to lead their countries to aggressive wars without any fear of consequences to themselves. Like the leaders of the Axis Powers before World War II, these leaders and their states will be beyond the pale of the law; they will continue to menace the peace, security and well-being of the world undeterred. 
The second unsatisfactory provision is article15 bis (5), which provides that, 

“In respect of a State that is not a party to this Statute, the Court shall not exercise its jurisdiction over the crime of aggression when committed by that State’s nationals or on its territory.”

This provision was inserted into the Statute during the Kampala Review Conference at the insistence of the United States. Its import is that while nationals of non-States Parties who, wheresoever they may be, commit genocide, crimes against humanity and war crimes on the territory of a State Party, may be tried and punished by the Court; yet nationals of the same non-States Parties who commit aggression on the territory of a State Party may not similarly be tried and punished. Why not? Remember that aggression rocks the very foundations of the international order. Moreover, as the Nuremberg International Military Tribunal opined, aggression is the ‘supreme international crime, differing only from other war crimes in that it contains within itself the accumulated evil of the whole.’
 Yes, war tends to bring out the worst in the people of all races and backgrounds. It unleashes evil forces that lead them to commit genocide, crimes against humanity and war crimes. It provides fertile ground in which these outrages and barbarities are committed. Witness the heart-rending episodes in Rwanda, the former Yugoslavia and, currently, in Gaza, Israel, Lebanon and Ukraine.  Some scholars object to the ranking of international crimes, as the Nuremberg Tribunal seems to have done. They argue that all the crimes within the ICC’s jurisdiction are equal in their evilness, heinousness, seriousness and impact and that they should be treated on equal footing. If the scholars be right, then, afortiori, there is no rhyme or reason for treating aggression differently than the other crimes as far as the Court’s jurisdiction is concerned. This differentiation of treatment of aggression is a negation of the tenet of equality before the law. It emboldens perpetrators to continue with their malevolent conduct with impunity.
Moreover, by omitting aggression from the Court’s jurisdiction, when committed by a Non-State Party’s nationals or on its territory, you deny the victim State Party and its inhabitants the protection that the law affords them. Like national criminal law, international criminal law acts as an “iron dome of protection” against criminality, particularly when it is enforced against all suspected perpetrators. Aggressive war offends against a rule customary international law having the character of jus cogens and giving rise to issues of state responsibility erga omnes for an offending state. However, currently, we cannot invoke international criminal law to try and punish an aggressor state. But we can invoke it to try and punish individuals who, whilst “in a position effectively to exercise control or to direct the political or military action of a state”, plan, prepares initiate or execute an act of aggression by that state against another state. One should recall here that, “Crimes against international law are committed by men, not by abstract entities; and only by punishing individuals who commit such crimes can the provisions of international law be enforced.”
 
When individual state officials, and other powerful persons in society contemplating to commit the crime of aggression, realize that they may be tried and punished, as happened to the major Nazi war criminals after World War II, may be restrained. This realization may also serve to remind them of the adage that, “Be you never so high, the law is above you.” The realization will ultimately serve the cardinal purpose of international criminal law: prevention and, ultimately, protection of the international community from threats to peace or from the scourge of war and its attendant horror. 

IV. CONCLUDING REMARKS

Let us therefore seize the opportunity offered by the forthcoming Special Session of the Assembly of States Parties to strengthen the Rome system by deleting article 15 bis, paragraphs (4) and (5) from the Statute to ensure that ‘the Court’s personal jurisdiction over the crime of aggression operates in the same manner as regards other crimes included in the Rome Statute as adopted on 17 July 1998.’ I urge all states, particularly those that are vulnerable and prone to be bullied or attacked by powerful neighbours to ratify the Kampala Accords and, particularly, the proposed amendments thereto, and thereby demonstrate to other states their resolve to build and maintain a just international legal order and to live in peace with one another. 

(Contribution at the Seminar of Legal Advisors of Permanent Missions to the UN and International Law Experts on the Crime of Aggression, at the African Union Permanent Mission to the UN, New York, NY, 13 June 2025.
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